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THE EVOLUTION OP COMMERCIAL 
BLOCKADE 

BY EDWAED STANLEY EOSCOE 



Since the commencement of the Great War much loose 
discussion of the so-called " rights " of neutrals and of 
belligerents has taken place, and statements have been made 
in speeches and diplomatic documents which will scarcely; 
bear an historical test. The fact is that without some knowl- 
edge of the early history of these subjects it is impossible 
to form a just and unbiased opinion. Within a comparatively 
small space it is useless to attempt to consider more than one 
of these questions from this point of view, and commercial 
blockade is that which seems of the greatest immediate im- 
portance. 

Commercial blockades — blockades the sole object of which 
is to prevent entry into or egress from the territory of a 
belligerent of goods other than contraband from or to a; 
neutral port, or from a port of his own in another portion 
of his dominions — are operations of war which have come 
into effective existence in comparatively modern times, for 
it is a necessary postulate to the creation of such blockades 
that ships should be large enough to remain at sea for some 
length of time and that there should be constant interna- 
tional commerce with a particular port. In a medieval age, 
therefore, blockades could not be part of maritime warfare, 
since vessels 01 war large enough to form an efficient block- 
ading force were not built, and the amount of international 
commerce was not great. There was yet another reason why 
blockade was not required : contraband articles had from an 
early time been liable +o seizure. For example, in 1293 ships 
of Germany and Frisia in some North Eastern ports of 
England were ordered to be arrested because they were 
understood to have on board horses, boards, armor and 



346 THE NORTH AMERICAN REVIEW 

other necessaries which were being carried to Flanders " iii 
aid of our enemies." 1 Medieval belligerents were satisfied 
if military stores were stopped from entering hostile terri- 
tory, such action sufficiently covered the necessities of the 
age, and so commercial blockade scarcely existed, because it 
was not required. In the sixteenth and seventeenth centuries 
the form which the interruption largely took was the seizure 
of valuable enemy merchant ships sailing under convoy. 

In primitive times such blockades as took place were 
naval operations in conjunction with operations on land with 
the object of reducing a town ; that is to say, they were sieges 
in which ships played a part, the object of which was to 
oblige a particular place to surrender. In later times some 
of the most memorable blockades were also of a purely mili- 
tary character, such as the blockade of Lisbon, or rather 
of the Tagus, in 1650, by Blake with a view to the intercep- 
tion of Prince Rupert's fleet. Another and better known 
instance is the famous blockade of Brest in 1802 and the 
following years by Collingwood, who was endeavoring to 
attack and defeat the French fleet under Ganteaume. 

For a long period of time the idea of a siege was the 
dominant one in the minds of belligerents in connection with 
blockades, even though there was no actual siege existing or 
in contemplation. It is apparent, for example, in a decree 
of the States General of Holland in 1630, by which it was 
declared that neutral vessels coming from enemy ports in 
Flanders, or which are so near to them that it is indisputable 
that they desire to enter, shall be confiscated. But there 
follows the timorous sentence, obviously with an eye to neu- 
tral interests, " because their High Mightinesses hold these 
ports under blockade by their ships of war at a great cost 
to the State in order to prevent commerce with the enemy 
and because these places are reputed to be besieged." On 
the other hand the desirability of interrupting neutral com- 
merce to or from a belligerent port or ports was present to 
the minds of belligerents from an early time, though such 
action was probably intended primarily to justify the cap- 
ture of contraband rather than to prevent harmless mer- 
chandise from entering an enemy port. In the Proclamation 
of the States General of Holland of July 27, 1584, for 
instance, there is a prohibition against the transport by any 
person to the towns, ports and places of the Low Countries 

2 iow and Custom of the Sea. Navy Records Society, Vol. 1, p. 21. 
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under enemy control of any provisions, munitions of war, or 
any other merchandise or goods of any kind or quality. 
Here articles which are clearly contraband are mingled with 
innocent merchandise. The idea of a purely commercial and 
well regulated blockade was therefore, as one might expect, 
undefined as regards action, but it became in time more fixed 
and clear, gradually evolved as something quite separate 
from a maritime siege and based on quite different grounds, 
and also distinguishable from the capture of contraband 
goods. We see its inception in the extracts from the Dutch 
decrees of 1584 and 1630 already quoted, but it is visible at 
an even earlier date. For instance, when Edward III, in 
1346, declared that any vessel which attempted to enter a 
French port should be captured and burnt he announced a 
commercial blockade, an imperfect one no doubt from a 
modern point of view, but as stringent in fact as the times 
Would allow. With a rather perverse ingenuity some writers 
on international law have sought to discover in this Order 
the origin of the so-called paper blockades. But this early 
proclamation, and those of a later but still early date, 
Were no doubt intended to be followed by as much maritime 
action as was possible at the time, and were not meant as 
assertions of a right merely to capture here and there a ship 
which sought to trade with a particular enemy port as dis- 
tinguished from a right to blockade closely an enemy port. 
It is important further to note that in all these early docu- 
ments the simple and elementary right of a belligerent to 
prevent goods from entering enemy territory is regarded as 
clear, and at the root of this right lay the fundamental idea 
that the action was to influence the result of the war. In 
early times a crucial effect could not be produced. Indeed 
the circumstances in which a commercial blockade could at 
any time have extensive influence were necessarily few. In 
the seventeenth century, however, there is the outstanding 
example of the first Dutch war between Great Britain and 
the States General when the interruption of the Dutch com- 
merce—though there was no regular blockade of the Dutch 
ports but only interception at sea of the Dutch vessels from 
overseas — vitally influenced the result of the war. 

Among early declarations of blockade the Proclamation 
of the States General of the United Provinces of 1630 de- 
Serves special attention. The effect of it was a much larger 
exercise of belligerent force at sea than a mere blockade of a 
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single port or of a number of ports on an enemy coast line, 
since it clearly intended to notify a purely commercial 
blockade sustained by a force sufficient to make it effective. 
Tbe importance today of tbese and other early acts of 
blockade lies in tbe fact tbat they exemplify the gradual 
emergence of commercial blockade, as separate and distinct 
action, from the military operation of siege blockades and 
of the capture of contraband. They exhibit a practice ex- 
panding with the increase of international commerce, and 
they show that once it is admitted that neutral commerce 
with a belligerent may be interfered with, there cannot be 
any limits placed to its extension, it can in fact only be 
regularized. 

By the beginning of the eighteenth century several cir- 
cumstances had begun to make commercial blockades of 
greater importance. There were regular commissioned 
ships of war which were capable of remaining at sea for a 
long time and so could keep guard over a port for a con- 
siderable period both in bad weather and calm, though even 
in the Seven Years War (1702-1713) " fleets like armies 
went into Winter quarters " (Mahan). Writers on inter- 
national law had become more numerous and had for some 
time been engaged on the rather unprofitable task of seeking 
to find principles on which this maritime action could be 
regarded as being based, and neutrals, since commerce was 
increasing, were endeavoring by any means to render this 
now well recognized operation of war as little injurious as 
possible to their interests. One result of these academic 
discussions was to give greater prominence to the idea, based 
on medieval experience, that blockade was a maritime siege, 
a quite erroneous view, as has been closely shown, for ex- 
ample, by Professor Oppenheim — " Blockade," he writes, 
" must not be confounded with siege, although it may take 
place concurrently with siege. Whereas siege aims at the 
capture of the besieged place, blockade endeavors merely to 
intercept all intercourse, especially commercial intercourse, 
by sea between the coast and the world at large." * Strategic 
blockades of ports in which hostile fleets were lying were 
also in the minds of some writers on this subject, from whose 
views it followed that a blockade was not legal unless it was 
effective, for, as a town is not in a state of siege unless all 



•Oppenheim — International Law, 11, 451. 
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access to and from it is cut off, and it is useless to try to" 
keep a fleet interned without adequate forces, so a blockade, 
it was argued, could not be regarded as a legal blockade 
unless in like manner communication by sea was completely 
interrupted. This idea applied in practice was favorable 
to and was seized on by neutrals, for it tended to limit 
blockades, and it also had a look of equity, since to capture 
and condemn one ship for breach of blockade if another was 
able to enter without let or hindrance seemed unjust. On 
the other hand belligerents were not altogether averse to 
the idea. That a blockade should be effective expressed a 
truism — for a blockade which is ineffective is worthless. It 
may cause the capture of a neutral ship from time to time, 
but unless a blockade be effective, its object is not attained, 
for it cannot influence the issue of a war. Yet because 
blockade — even if ineffective — causes loss and irritation to 
neutrals it was natural that they should desire to have the 
principle of effectiveness admitted by belligerents as a defi- 
nite rule of international practice. It thus formed one of the 
four points to be obtained, which was the object of the North- 
ern Powers who united in the Armed Neutrality of 1780 and 
1800. The principle, if one may so term it, was never, how- 
ever, really contested by the British Government. In the 
debate in the House of Commons on February 2nd, 1801, 
neither the Government nor the Opposition, neither Mr. Pitt 
nor Mr. Grey, as he then was, did more than casually notice 
the point, after which they passed on to the main subjects of 
contention — the seizure of enemy goods in neutral ships, and 
the visit and search of neutral ships under convoy. 

The climax of these various disputes and treaties in re- 
gard to blockade was Article IV of the Declaration of Paris, 
by which it was laid down that a blockade in order to be 
valid must be effective, and, as far as Great Britain was 
concerned, a series of regularizing legal decisions dating 
from the time of Lord Stowell to the end of the Crimean 
War. As influencing operations of war the above declara- 
tion was of small value, for, as already stated, an ineffective 
blockade is useless as a military operation ; and the rule did 
little more than give opportunities for the release of neutral 
ships on the ground that a blockade was not effective. 

The true basis and justification for the maritime opera- 
tion of blockade is not that it is action similar to a siege by 
sea of a single port with a view of compelling it to capitulate, 
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or a means by which, a hostile fleet is confined in a particular 
harbor, but the larger ground that it is a definite hostile 
action which conduces to ultimate victory. This ground was, 
as already stated, at the bottom of all interruption of com- 
mercial intercourse, and, so long ago as 1689, it was stated 
in a treaty between Great Britain and the States -General of 
Holland in their hostilities against France, which pointedly 
justified this maritime action because it was undertaken in 
order to injure the common enemy and to obtain an honor- 
able peace : 

Seeing that it is important to the King of England and the 
States General to injure the common enemy as much as possible 
in order to obtain a just and honourable peace and conditions 
■which will re-establish the repose and tranquillity of Christendom, 
and that for this object it is necessary to employ all their powers 
and particularly that all commerce and traffic with the subjects 
of the most Christian King should be effectively broken off and 
prevented so that the said King and his subjects should not have 
materials for carrying on a war which by its length may cause 
great loss of Christian blood. 

< — then follow the clauses of the treaty. That these declared 
something beyond the blockade of a series of ports is not 
material in relation to the reasons on which the proposed 
action was based. 

The stoppage of neutral commerce by a belligerent is a 
high exercise of belligerent power, an immense advance on 
primitive acts of maritime warfare — the seizure or destruc- 
tion of vessels which are the property of a belligerent, or of 
the seizure of contraband, even if it is the property of a 
neutral, and it is not at all surprising therefore that jurists 
and diplomats should have been much concerned with the 
regulation of blockades and have sought to make this opera- 
tion, one in any case oppressive to neutrals, as little burden- 
some as might be consistent with its effective exercise. The 
main point, however, to grasp is that acquiescence by neu- 
trals in the principle of blockade at all is an admission that 
a belligerent has a right to prevent the entrance, from any 
quarter, of any goods to enemy territory. The perception 
of this ground is vital because once it is admitted that the 
object of a blockade is to interfere with the entry of com- 
merce into a hostile and belligerent territory it follows that, 
however inconvenient it may be to neutrals, a belligerent is 
entitled to take whatever measures he may think fit with a 
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view to this end, so long as they are within the limits recog- 
nized as dictated by accepted ideas of humanity. For a port 
in belligerent territory is only the door which admits to the 
Whole area of hostile territory or it may be to a portion of 
it. The blockade of such a port was, from an historical point 
of view, a considerable increase in the exercise of belligerent 
operations and a considerable diminution of neutral trade. 
No operation could better exemplify the fact that so far 
from increased civilization and increased national inter- 
course diminishing the inconveniences of maritime warfare 
to neutrals, it has positively increased them. Nor could any 
action by a belligerent be a better proof of the supremacy 
of belligerent necessity over neutral convenience. It is 
equally clear also that under different conditions and under 
changes of time the principle could not be limited by so-called 
rules inapplicable to new conditions ; every modern rule — it 
ishould be noted — has acted as a modification of the general 
principles in favor of neutrals. 

In the eighteenth century the prevention of direct access 
to a port in the territory of an enemy was in practice the 
utmost exercise of hostile maritime action in the nature of 
a blockade which a belligerent desired, and jurists, whether 
judges or writers, were naturally satisfied to discuss and 
.elucidate the law of blockade on this basis. The principle 
that a belligerent may interfere with neutral access to a hos- 
tile port being admitted, it was desirable that there should 
he certain restrictions and rules, the whole object of which 
SPas to diminish the inconvenience which the operation lays 
on neutrals, while safeguarding the power of the belligerent. 
If and when, however, commercial international intercourse 
became of such a character that the mere stoppage of access 
to a port in enemy territory was not a sufficient exercise of 
belligerent power in regard to commercial intercourse with a 
hostile nation, clearly the application of the principle would 
necessarily be extended, but again under restrictions and 
rules by which neutrals should be protected as far as pos-* 
sible from inevitable inconvenience. 

The Crimean War raised no vital questions in regard to 
blockade, nor did the Eusso-Japanese War. Only in the 
American Civil War were there some indications of an ex- 
tension of the application of the basic principles of blockades, 
in other words of continued evolution. The American cases 
are somewhat troublesome because contraband and non-con- 
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traband cargoes were found on the vessels seized, and con- 
traband is subject to seizure though it is not going to a 
beleaguered port. The main point, however, placed beyond 
all doubt, was that a cargo sent to a neutral port which was 
subsequently and actually intended for an enemy port was 
subject to condemnation. This was established both in re* 
gard to contraband and blockade : the ultimate destination 
being the test of the right of the belligerent to interrupt the 
transit of the goods of a neutral. Never before had this 
point, one obviously based on sound sense and on the object 
of a blockade and of the seizure of contraband goods, been 
thus clearly decided. The principle was nominally based on 
some decisions of Lord Stowell in reference to the Colonial 
trade in the eighteenth century, but there was sound reason 
to support it. On the other hand when it was attempted to 
apply the same principle to an ulterior destination with part 
of the transit overland, the courage of the American Judges 
failed them and they decided that such transit could not 
cause an interference with the goods. They rested their 
decision not on principle but on cases decided by Lord 
Stowell, in one of which (the " Jonge Pieter "), at any rate, 
the statement that goods going to a blockaded port by land 
from a neutral port were not subject to confiscation was not 
required for the decision, which turned upon whether the 
goods were the property of British or American owners. 
The fact is that Lord Stowell never seriously considered the 
question at all, a circumstance which need cause no surprise 
in view of the state of international commerce when he was 
Judge of the British Prize Court; and, as has already been 
pointed out, the Bench of the American Supreme Court was 
content to rest its decision on judgments which possessed 
less than the usual authority of Lord StowelPs decisions, 
and which were delivered when commercial intercourse was 
in a very different state to that of the present time. In ordi- 
nary municipal law in progressive nations there is a gradual 
evolution, in prize law changes are spasmodic and may be 
even violent, because warfare is an exceptional phase of 
international existence occurring at long intervals. Enor- 
mous commercial changes have taken place in the world since 
the Napoleonic wars came to an end in 1815, but interna- 
tional usage in regard to blockade in the interval between 
1815 and 1914 had been comparatively stationary. 

It was, therefore, not in the least surprising that in the 
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Great War new conditions having arisen which were wholly 
unforeseen by past generations, it should be extraordinarily 
difficult to apply the principle of blockade under present 
circumstances, and that the permanent conflict between neu- 
trals and belligerents should once more have become acute. 
But if the basis of blockade as stated in the treaty of 1689 
is the true basis, it cannot be doubted that the Allies were 
justified, to use the words of the Treaty of 1689, " in 
employing all their powers that all commerce and traf- 
fic " with Germany " should be effectively broken off and 
prevented." 

But just as it was natural that neutrals should again try 
to limit the action of belligerents, so it was equally natural 
that belligerents should also endeavor to make new appli- 
cations of old principles as palatable as possible to neutrals. 
Probably it was thought that if a blockade was not distinctly 
announced, and if the proposed action was primarily based 
on the illegal practices of the German Government, the action 
of the Allies would be less distasteful to neutrals. In sub- 
stance, however, the British Order in Council of March 11th, 
1915, is a declaration of a blockade of Germany, and from the 
day of its issue its real character became more and more 
clear. Yet the preamble states that the action to be taken 
under the Order is a form of retaliation: 

Whereas, the German Government has issued certain Orders, 
which, in violation of the usages of war, purport to declare the 
Waters surrounding the United Kingdom a military area, in which 
all British and allied merchant vessels will be destroyed irrespective 
of the safety of the lives of passengers and crew, and in which 
neutral shipping will be exposed to similar danger in view of the 
uncertainties of naval warfare; and whereas in a memorandum 
accompanying the said Orders neutrals are warned against en 
trusting crews, passengers, or goods to British or allied ships; 
and, whereas, such attempts on the part of the enemy give to His 
Majesty an unquestionable right of retaliation. . . . 

Then follow two sentences which are of historical im- 
portance : 

And whereas, His Majesty has therefore decided to adopt fur- 
ther measures in order to prevent commodities of any kind from 
reaching or leaving Germany, though such measures will be en- 
forced without risk to neutral ships or to neutral or non-combatant 
life, and in strict observance of the dictates of humanity. 

vol. ccv.— no. 736 23 



354 THE NORTH AMERICAN REVIEW 

In these words we find an interesting similarity to those* 
which were used in the Treaty of 1689. The operative 
articles which follow the preamble are a distinct notification 
jof the blockade of Germany. 

For historical purposes, however, whatever phrases are 
used in an Order or have been employed by statesmen, one 
must look at the consequences of a treaty or Order; and 
reading the operative articles of the Order of March 11th, 
1915, and also taking note of the maritime action which has 
followed, we find that the result of the British Order in 
question and the similar French Order was an effective 
blockade of Germany by the interruption of commercial 
access to it through neutral territory. This has been called 
a spasmodic and violent change — but it was so for the rea- 
sons above stated, though we have also noted that the be-- 
ginning of it was apparent in the American Civil War, 
and that it is only the last phase in a process of evolution. 
For if it be allowable to prevent neutral goods, not contra^ 
band in character, from entering hostile territory through 
a blockaded port in a neutral ship, it must be equally allow- 
able to prevent similar goods on a similar ship going to a 
neutral port from entering a belligerent country if they are 
destined for it. But until it was made definitely clear that 
goods shipped to a neutral port, if their ultimate destination 
Was to a belligerent port, could be rightly seized, a necessary 
step in the train of events was wanting. If that was admit- 
ted, to endeavor to limit the right of seizure only to cases of 
sea transit was obviously to prevent an inevitable evolution 
by an archaic application. The transit through the neutral 
country is only one link in the chain of connection between 
shipment and ultimate destination. " Successive voyages," 
said Chief Justice Chase, " connected by a common plan and 
a common object, form a plural unit." This sentence appears 
accurately to cover, for example, the transit of goods from 
New York to an inland German town via Rotterdam. If then 
it be once admitted that one belligerent is entitled to prevent 
the admission of neutral goods to the territory of the other 
belligerent, which is certainly an inconvenience and often a 
cause of pecuniary loss to neutrals, the only question which 
can properly arise in regard to the stoppage of the transit 
of the goods through neutral territory is : How can it be car- 
ried out with the least inconvenience to commercial neutrals 
and to the people of the neutral State over which the transit 
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is interfered with? For is it likely that a belligerent nation 
will be satisfied to forego an ancient right simply because it 
has to be exercised, if at all, in a new manner? 

This question brings us logically to a consideration of 
the British methods of applying the blockade modified in 
the Order in Council of March 11, 1915. At the outset one 
notes the varying and immense difficulties of the task of 
applying a plain principle in a new and delicate interna- 
tional situation, and the equally great difficulty of legal proof 
of a violation of this blockade. But these phases are outside 
the scope and object of this discussion, which has endeav- 
ored to trace briefly and without technicality the his- 
torical evolution of the usage of commercial blockade and 
to show how the latest phase has been reached. "Whether 
the place of entry be an enemy port or neutral territory, 
raises only questions of convenience and inconvenience to 
the neutral merchant or shipowner and the neutral country, 
and it does not introduce a new principle, since international 
usage has long sanctioned the prevention of the entry of 
goods, whether contraband or non-contraband, to hostile 
territory. 

Edwaed Stanley Roscoe. 



